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Background to Procedural Hearing

The Investigation Committee (this Committee) isinvestigating an allegation made
by a complainant that, as a child during the 1950’s, she suffered abuse, within the
meaning of that term in the Commission to Inquire into Child Abuse Act, 2002
(the Act), in aresidentia institution, which was managed by a congregation of
religious sisters and was subject to statutory regulation by the Minister for
Education. A member of the congregation, who was involved in the management
of the institution during part of the relevant period and whom the complai nant
implicates in the allegations, is dead. Another member of the congregation who
was involved in the management of the institution during the remainder of the
relevant period is alive, but sheiselderly. Both the congregation and the
surviving member of the congregation have been granted legal representation in
the proceedings before this Committee. The hearing of the allegations has
commenced and this Committee has heard evidence in relation to the allegations

over aperiod of four days. Arising out of the hearing, issues have been raised by
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the legal representatives of the congregation and the member as to the power of

this Committee to publish findings of abuse —

(1) identifying a person who is deceased or an institution based on an
allegation that children were abused by that person in that institution, and

(i) identifying aliving person or an institution based on an allegation that
children were abused by that person in that institution in circumstancesin
which, by reason of lapse of time since the events complained of, the
person is gravely hampered in his ability to defend himself against the

allegations made.

This Committee is also investigating an allegation made by a complainant that,
during the late 1950’ s as a child, he suffered abuse within the meaning of the Act
in anon-residential institution, which was managed by a congregation of religious
brothers and was subject to regulation by the Minister for Education. A member
of the congregation, who was working in the institution, whom the complainant
alleges perpetrated the abuse, is dead, asisthe Principal of the institution. The
congregation has been granted legal representation in the proceedings before this
Committee. After the matter was listed for hearing the legal representatives on

behalf of the congregation raised issues asto —

0) representation for and on behalf of the deceased person against whom the

allegations were made,
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(i) prejudice arising by reason of 1apse of time between the date of the alleged
incident and the date of intended adjudication, including (inter alia) the

death of that person and

(ili)  theentitlement of this Committee to make afinding of fact as against a
deceased person and the right of the Commission to publish such finding

and the right to name any such person in the public domain.

Astheissuesraised in the allegations referred to in paragraphs 1.1. and 1.2. are
likely to recur in relation to many, perhaps even the mgjority, of the allegations
being investigated by the Committee, it was decided that, in order to avoid
repetition and in the interests of consistency, the Committee should attempt to
formulate general principlesin relation to issues of the type raised to be applied on
a“case by case” basis. A procedural hearing was held in camera on 3" July 2002
to hear submissions from the legal representatives of the partiesinvolved in the
proceedings on the allegations referred to in paragraphs 1.1. and 1.2. asto the
process by which this might be achieved. The Committee decided that a
procedural hearing would be held in public commencing on 26" July 2002 to hear
submissions on the issues set out in an issue paper (the Issue Paper), presented by
this Committee’ slegal team, the terms of which were agreed by the legal
representatives for all the parties. The Issue Paper is annexed to thisruling as

Appendix A.



1.4  Prior to the public hearing, written submissions had been received by this
Committee from the legal representatives of each of the parties who were being
granted representation at the hearing. The public hearing commenced on 26™ July
and continued over four days ending on 31% July, 2002. At the public hearing oral
submissions were made by the legal representatives for the following parties who
had been granted representation in the following order, which was agreed between

the parties and this Committee’ s legal team, namely:

. The congregation referred to in paragraph 1.1(the first Management
Respondent).
. The congregation referred to in paragraph 1.2 (the second Management

Respondent).

. The complainant referred to in paragraph 1.1 (the first Complainant).

. The complainant referred to in paragraph 1.2 (the second Complainant).
. The Minister for Education & Science.
. The Attorney General representing the public interest.

This Committee' s counsel also made submissions.

2. General Observations
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2.2

It is not proposed to summarise the comprehensive written submissions which

were received from all of the parties, which were developed in the course of the

oral submissions at the procedural hearing. Reference will be made, however, to

submissions made on behalf of the Management Respondents because the issues

to be addressed were raised by them.

In broad terms, the position adopted by first Management Respondent was as

follows:

@

(b)

(©

The rules of natural and constitutional justice prohibit this Committee from
publishing findings of abuse which identify a person who is deceased, or
an ingtitution, based on an allegation that children were abused by that
person in that institution, save in most exceptional of cases.

The rules of natural and constitutional justice require this Committee to
take into account the prejudice caused to aliving person against whom an
allegation of abuse is made by reason of the lapse of time since the events
complained of, including the non-availability of witnesses. Where the
prejudice is such that the living person is gravely hampered in his ability to
defend himself against the alegations made, this Committee may not
publish findings of abuse which identify the living person or the institution
in which the abuse is alleged to have occurred.

This Committee may carry out investigations, receive evidence and make
findings of a general nature without naming individuals or institutions.

Where an issue of prejudice arises, it should be considered at the stage
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when a complainant has completed his evidence but before heis cross-
examined. If it isfound that there is prejudice such that the person whose
conduct isimpugned is greatly hampered in defending himself, the inquiry
into the allegations should cease forthwith without a determination being

made.

In broad terms, the submissions made on behalf of the second Management
Respondent differed from the submissions made by the first Management
Respondent in two major respects. First, the position adopted by the second
Management Respondent in relation to the issue of prejudice caused by the effects
of lapse of time was that it is relevant to the making of a determination or a
finding of abuse by this Committee identifying a person or institution, rather than
to the publication of the determination or finding. Secondly, the point in time at
which the issue of prejudice in relation to making a determination falls to be
considered is when this Committee has got in all the evidence through its
investigations, discovery directions and hearing all withesses as to the relevant

alegations.

All parties accepted that each determination as to the existence of abuse or
otherwise which this Committee is required to make under the Act must be
considered on its own merits. It was not suggested that, to adopt the convenient, if
imprecise, language which was adopted, there should be a block exemption; rather

the approach should be on a*“case by case” basis. Thisreflects the position which
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the Commission has always adopted in its public pronouncements and has aways

implemented in practice.

All parties accepted that, in relation to certain allegations of abuse which it
investigates, this Committee will not be in a position to make a determination or

finding.

In the succeeding sections of this ruling the issues raised on the I ssue Paper and

the submissions will be addressed as follows:

@ The core issue is the extent of the statutory mandate of the Commission
and the statutory mandate of this Committee. The relevant provisions of
the Act which define the parameters of the mandate will be outlined in
Section 3.

(b) Factual matterswhich it is considered are relevant to a proper
consideration of theissueswill be outlined in Section 4.

(©) This Committee' s understanding of the constitutional and legal principles
which govern the construction of the relevant statutory provisions will be
set out in Section 5.

(d) Section 12 and section 13 of the Act, which define the parameters of the
specific functions of this Committee, will be analysed in Section 6.

(e The submissions of the Management Respondents as to the proper
implementation of the mandate in accordance with fair procedures will be
considered under two headings, namely:

0) Fair procedures. audi alteram partem; (Section 7), and
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(i) Lapse of time: prejudice (Section 8)
In redlity, the two topics are inextricably intertwined and the division is
artificial.

() The conclusions on the issues raised will be summarised in Section 9. Itis
not considered necessary to answer the questionsimplicitly posed on the
Issue Paper, which was used primarily as an aid to putting structure on the

procedural hearing.

At the procedural hearing this Committee’ s counsel advised that, having
considered the matters raised, this Committee should issue a provisional ruling on
the issues, because, apart from the parties who were granted representation at the
procedural hearing, other parties who have legitimate interests in relation to the
issues, might wish to make submissions on the issues before the finalization of the
ruling. That advice has been followed. A provisional ruling was published on 9"
September 2002. In it an invitation wasissued to any party on record with this
Committee, who was not represented at the procedural hearing, to make
submissions in writing on the provisional ruling, such submissionsto arrive not
later than 5 p.m. on Friday 4™ October 2002. It was stated that such submissions
would be considered before afinal ruling would issue, and, if necessary, the
parties who were represented at the procedural hearing would be invited to submit
written comments on any submission which this Committee proposed to

incorporate in the final ruling.



2.8

29

2.10
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The submissions received following the publication of the provisional ruling are

detailed and addressed in Section 10.

The principles adopted in this final ruling will guide the future proceedings of this
Committee but, where the interests of fairness so dictate, will not be applied to a

particular decision or determination.

Aswas stated in the provisional ruling, in the light of the experience, albeit

limited experience, of this Committee in processing, and conducting hearingsin
relation to, alegations of abuse, the procedures are currently being reviewed. Any
amendment proposed to the existing procedures will be published on a provisional
basisfirst, so asto alow parties affected to comment on the proposal. Section 11

contains up to date information in relation to the review.

Anissue raised by the First Management Respondent after expiry of the time

allowed for submissions on the provisional ruling is addressed in Section 12.

Relevant Statutory Provisions

The Commission’s functions and powers are set out in the Act, as amended by the
Residential Institutions Redress Act, 2002. While the resolution of the issues

raised in the Issue Paper and at the public hearing turns primarily on the proper
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interpretation and implementation of sections 12 and 13 of the Act, these sections

must be considered in the context of the Act as awhole.

In the long title the purpose of the Act is stated as being the establishment of the

Commission to Inquire into Child Abuse (the Commission) to-

@ investigate child abuse in institutionsin the State,

(b) enable persons who have suffered such abuse to give evidence to
Committees of the Commission, and

(© provide for the preparation and publication of areport by the Commission
containing the results of the investigation and any recommendations it
considers appropriate for the prevention of child abuse, the protection of
children from it and the actions to be taken to address any continuing

effects of child abuse on those who have suffered it.

The purposes of the Act identified in the long title are mirrored in section 4, which

sets out the principal functions of the Commission, which areto —

@ provide, for persons who have suffered abuse in childhood in institutions
during the relevant period, an opportunity to recount the abuse and make

submissions to a Committee,

(b) through a Committee inquire into child abuse in institutions during the

relevant period, and, where satisfied that such abuse has occurred,

determine the causes, nature, circumstances and extent of such abuse and,

10
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(© prepare and publish reports pursuant to section 5.

Section 10 provides for the establishment of two committees, : the Confidential
Committee and this Committee. The scheme of the Act isto provide two distinct
forums for hearing evidence of abuse which iswithin the statutory remit of the
Commission and for conducting the mandated inquiry into abuse in institutions during
the relevant period. The published report is the report of the Commission. By virtue

of section 17, absolute privilege attaches to the report of the Commission.

In addressing the issues posed on the Issue Paper, it is instructive to compare and
contrast the statutory functions of the Confidential Committee with the statutory
functions of this Committee. The principal functions of the Confidential Committee,

as set out in section 15, areto —

@ provide, for persons who have suffered abuse in childhood in institutions

during the relevant period and who do not wish to have that abuse inquired

into by the Investigation Committee, an opportunity to recount the abuse, and

make submissions, in confidence to the Committee,

(b) receive evidence of such abuse,

(© make findings of a general nature, based on the evidence aforesaid, in relation

to the matters specified in section 4(1)(b), and

11
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3.6

3.7

(d) prepare and furnish reports pursuant to section 16.

Section 16 amplifies the Confidential Committee’' s reporting function. Thereportisa

report to the Commission and it is areport based on the evidence received by it and

setting out in general terms the finding made by it. It is specifically provided that the

report shall not —
@ identify, or contain information that could lead to the identification of, persons

aleged to have suffered abuse in childhood or persons alleged to have

committed such abuse or any institutions or any other persons, or

(b) contain findings in relation to particular instances of alleged abuse of children.

Section 11 (2) stipulates that a hearing of the Confidential Committee shall be held
otherwise than in public. Section 27 prohibits disclosure of information provided to

the Confidential Committee save in very limited circumstances.

The principal functions of this Committee, as set out in section 12, are to —

@ provide, for persons who have suffered abuse in childhood in institutions
during the relevant period, an opportunity to recount the abuse and make
submissions to the Committee,

(b) inquire into the abuse of children in institutions during the relevant period,

(© determine the causes, nature, circumstances and extent of such abuse, and

(d) without prejudice to the generality of any of the foregoing, determine the

extent to which —

12



() the institutions themsel ves in which such abuse occurred,
(i)  the systems of management, administration, operation, supervision and
regulation or such institutions, and

(ili)  the manner in which those functions were performed by the persons or

bodies in whom they were vested,
contributed to the occurrence or incidence of such abuse, and

(e prepare and furnish areport pursuant to section 13.

Aswas pointed out in the Commission’ s opening statement delivered on 29" June
2000, the Commission interprets section 12(1)(c) of the Act on the basis that the duty
thereby imposed applies where the prerequisite stipulated in section 4(1)(b)(ii) is

complied with —“where [this Committee] is satisfied that such abuse occurred.”d

3.8  Section 13 amplifies the reporting function of this Committee. It isrequired to submit

to the Commission areport of the results of theinquiry referred to in section 12,

which specifies the determinations made by it pursuant to that section. Sub-section

(2) of section 13 provides that the report —

@ may, if the Committeeis satisfied that abuse of children, or abuse of children
during a particular period, occurred in a particular institution, contain findings

to that affect and may identify the institution and the person who committed

the abuse,

! Opening Statement, page 15, fn 26.

13
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(b) may contain findingsin relation to the management, administration, operation,

supervision and regulation, direct or indirect, of an institution identified in the

report pursuant to paragraph (a) and, as respects those functions, the personsin

whom they were vested and may identify those persons, and

(© shall not contain findings in relation to particular instances of alleged abuse of

children.

Section 14 confers powers on this Committee, inter alia, to direct attendance of
witnesses, and production and discovery of documents and to seek the assistance of
the High Court in compelling compliance with such directions. By virtue of section
18 awitness is afforded the same immunities and privileges as awitness in the High
Court. However, section 21 removes the privilege against self incrimination but
includes the safeguard that incriminating evidence shall not be admissible in criminal

or civil proceedings or before atribunal.

While section 11 (3) requires that hearings of this Committee at which evidence
relating to particular instances of alleged abuse of children is being given shall be held
otherwise than in public, this Committee is given a discretion to hold other hearingsin

camera but is reminded of the desirability of holding such meetingsin public.

Asthe provisions of the Act dealing with the functions and powers of the Confidential

Committee and, in particular, the words to which emphasis has to been added in

14



paragraphs 3.4 and 3.5 above indicate, the intention of the legidlature is that persons
who avail of the opportunity to give evidence to the Confidential Committee do so in
confidence and, by contrast with persons who choose to testify to this Committee, on
the basis that their allegations are not inquired into. It follows that findings of a
general nature only may be based on the evidence received by the Confidential
Committee and those findings may only be reported on in general terms in such away
that neither a person making an allegation nor a person nor an institution against
whom an allegation is made may be identified, directly or indirectly. By contrast, this
Committee, as the words to which emphasis has been added in paragraphs 3.7 and 3.8
aboveindicate, isrequired to inquire, to make determinations and, in particular, to
make determinationsin relation to institutions, systems, and the performance of
functions by persons and bodies. The reporting function comprehends the totality of
the inquiring function: it isto report of the results on the inquiry, including the
determinations made in the course of theinquiry. It isclear that the legidlature
intended that this Committee would conduct an inquiry of the type usually conducted
by a Commission of Inquiry or a Tribunal of Inquiry set up to examine a matter of
grave public concern and that it equipped this Committee with the powers to carry out
such inquiry. Itisalso clear that the legislature intended the report of this Committee
to record what happened and, to adopt the terminology used in another jurisdictionEl,
identify the “causes and players’. The legidature clearly envisaged that, as a genera

proposition, unlike the report of the Confidential Committee, the report of this

2 Supreme Court of Canada: Canada (Attorney General) v Canada
(Commission of Inquiry on the Blood System)[1997] 3 S.C.R. 440, per Cory J.
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Committee would not merely record findings of a general nature or determinations

framed in general terms.

As has been stated the published report is the report of the Commission. Section 5 (1)
provides that the report of the Commission shall have regard to the reports submitted
by the Confidential Committee and this Committee and shall specify the
determinations made pursuant to itsinquiring function. That inquiring function is
performed either through the Confidential Committee or this Committee and the

determinations are the determinations of the relevant Committee.

Sub-section (3) of section 5, in paragraphs (a), (b) and (d) thereof, contains provisions
in relation to the report of the Commission in identical terms to the provisions
contained in

paragraphs (a), (b) and (c) of section 13(2) in relation to the report of this Committee.
Paragraph (c) of sub section (3) of section 5 provides that the report of the
Commission

shall not identify, or contain information that could lead to the identification

of, persons the subject of abuse in childhood. Thereis a consistent thread

throughout the provisions of the Act in relation to publicly identifying victims

of abuse: persons who were the subject of abuse in childhood shall not be

identified, directly or indirectly, and findings in relation to particular instances

of abuse alleged by persons who testify shall not be reported; and hearings at

which evidence of particular instances of alleged abuse is given must be held

otherwise than in public.

16
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3.14

Sub-section (4) of section 5 ensures that findings in the published report which are not
the product of the inquiry carried out by this Committee are seen to be such. Sub-
section (4) providesthat, if the published report contains findings that are based on the
findings of the Confidential Committee, the published report shall include a statement
to that effect and that the evidence on which such findings are based could not be
tested or challenged by any person and (if it be the case) was not corroborated. This
provision would suggest that it was the intention of the legislature that the testing of
evidence, the challenging of evidence by a person and the corroboration of evidence
would be features of the inquiry of this Committee and would be of significance in the

decision making process.

Section 4(2) of the Act provides that the inquiry mandated in section 4(1) shall be
conducted in such amanner and by such means as the Commission considers
appropriate. Section 7(4) provides that the Commission shall regulate, by standing
orders or otherwise, its procedure and business and thereisasimilar provisionin

relation to the Committeesin section 11(4).

In section 1(1) of the Act “abuse” is defined, in relation to a child (i.e. a person who

has not attained the age of 18 years), as meaning —

@ the wilful, reckless or negligent infliction of physical injury on, or failureto

prevent such injury to, the child,

17
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4.1

(b) the use of the child by a person for sexual arousal or sexual gratification of
that person or another person,

(© failure to care for the child which results in serious impairment of the physical
and mental health or development of the child or serious adverse effects on his
or her behaviour or welfare, or

(d) any other act or omission towards the child which resultsin serious
impairment of the physical or mental health or development of the child or

serious adverse effects on his or her behaviour or welfare.

This Committee recognises that the definition of “abuse” encompasses a broad
spectrum of types of conduct, which along the spectrum are of varying degrees of
gravity so asto attract a greater or lesser degree of public condemnation, if found to
exist. This Committee also recognises that thereisinbuilt in paragraphs (c) and (d) of

the definition athreshold which is not alow threshold.

In section 1 of the Act the expression “relevant period” is defined as meaning the
period from and including the year 1940, or such earlier year as the Commission may
determine, to and including the year 1999 and such later period (if any) asthe

Commission may determine.

Factual Matters

The Commission has imposed and is adhering to a deadline of 31% July 2001 for

receipt of requests to testify as to abuse to the Commission. Asthe Commission has

18



already made public, EIthis Committee received 1,957 requeststo testify to it. An

analysis of the requests discloses that:

. 3.8% of the requests came from persons in the age range 70 years plusin July

2001, each of whom attained the age of 18 years at least 53 years ago.

. 18.6% of the requests came from personsin the age range 60 to 69 yearsin July

2001, each of whom attained the age of 18 years at least 43 years ago.

. 34.4% came from persons in the age range 50 to 59 in July 2001, each of whom

attained the age of 18 years at least 33 years ago.

. 28.2% came from persons in the age range 30 to 39 yearsin July 2001, each of

whom attained the age of 18 years at least 23 years ago.

4.2  Lessthan onethird of the persons who signified awish to testify to this Committee
had, by the end of March 2002, submitted a statement detailing the alegationsin
accordance with the Act.liI A final date for submission of statements was imposed. No
complainants statements are being accepted after 30" June 2002 savein exceptional
circumstances. The current position is that approximately 1,800 complainants are
proceeding. The non-availability of the mgjority of complainants’ statements until the
relatively recent past has meant that a meaningful review of the procedures for

processing and hearing allegations could not be conducted earlier.

% Second Interim Report of the Commission
(November 2001), Appendix C.
* Section 23.
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4.3

It is believed that the age profile, which the analysis set out in paragraph 4.1.reflects,
applies to the complainants who are proceeding. While it has not been possible to
analyse the age profile of persons against whom allegations are made, the persons
holding management positions in the institutions or the officers who performed the
functions of the regulatory authority on aday to day basis, in so far asthey are alive,
the assumption must be that they are considerably older than the complainants. This
Commiittee is aware, and the examples cited by counsel for the first Management
Respondent in his submissions bear this out, that many of the persons against whom
complainants have made allegations are dead, as are persons who, at the relevant time,
were involved in the management of or were working in institutions in respect of
which allegations are made. Moreover, this Committee is aware that certain persons
against whom allegations are made, while still aive, are, asthis Committee has

accepted, incapable of giving instructions to respond to an allegation or of testifying.

Counsel for the first Management Respondent disclosed that the Congregation for
whom he acts is facing in excess of 400 complaints. He emphasised that only a
minority of the

alegations are of a sexual nature and, even in that minority, an allegation against a
member of the congregation is rare, most of such allegations being against amale
person connected with or visiting the institution. The magjority of the allegations
which the congregation he represents are responding to relate to alleged excessive use
of corporal punishment and the alleged existence of a harsh, uncaring and unloving
regimein an ingtitution. It isthe view of this Committee that, in applying the Act,

and, in particular, paragraphs (c) and (d) of the definition of abuse, in determining

20



whether conduct or a state of affairs which it has been established occurred or existed
constitutes abuse, the conduct or state of affairs must be measured against the

prevailing norms and standards of the relevant time.

4.4  Counsd for the second Management Respondent disclosed that it is estimated that in
excess of 30% of the complaints to which the Congregation she represents will have
to respond (believed to be in excess of 700) include an allegation of sexual abuse.

She emphasised the difficulty inherent in making a determination where the allegation
is of sexua abuse involving private acts between two persons, particularly where the

person against whom the allegation is made is dead.

45  Ashasalready been made puinc,E!he types of institution which predominate in the
requests to testify to the Investigation Committee are industrial and reformatory

schools. Most of those schools closed more than 30 years ago.
4.6  Theforegoing facts have been set out because this Committee considers that it should
approach the issues under consideration here against the current factual reality of the

inquiry it is conducting.

5. Principles Governing Interpretation and |mplementation of the Act

> Second Interim Report, page 6
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51  The Commission and its Committees must act within the law. Their statutory
functions must be fulfilled and their powers exercised in accordance with

constitutional principles.

5.2  Thereisapresumption of constitutionality operating in favour of the Act, being an

Act passed subsequent to the coming into force of the Constitution.EI

It was contended on behalf of the first Complainant that the submissions made on
behalf of the first Management Respondent amount to an oblique challenge to the
constitutionality of the Act and the fact finding system created by the Oireachtas, in
that the arguments advanced amount to saying that the powers conferred by the Act
could never be exercised in the case of dead or elderly Respondents by reason of lapse
of time which, if correct, would mean that for all practical purposes this Committee
could never investigate an allegation of abuse dating from (say) the 1950’s, thus

defeating the express statutory mandate conferred on this Committee.

The reply on behalf of the first Management Respondent was that this contention is
unsustainable: the first Management Respondent does not suggest that the provisions
of the Act are unconstitutional, but rather that there is both a constitutional and an un-
constitutional way of operating the provisions and that the consitutional interpretation
must be preferred. The constitutional interpretation, it was submitted, requires regard
to be had to fair procedures and natural justice, including issues such as prejudice

caused by delay. It was unequivocally put on the record on behalf of the first

® McDonald v Bord na gCon [1965]1.R.217
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5.3

Management Respondent that the arguments advanced on its behalf do not constitute
adirect or indirect challenge to the constitutionality of the Act and that the first
Management Respondent has no objection to the Act itself, provided that it is

operated in accordance with natural and constitutional justice.

Similarly, counsel on behalf of the second Management Respondent stated that the
submissions made on behalf of the second Management Respondent do not in any
way constitute a challenge to the constitutionality of the Act; in so far asthe
Constitution is invoked in relation to the Act it is for the purpose of indicating that
this Committee must, in adopting its procedures, in fixing its rules and when dealing

with the adjudication process itself, conform to constitutional principles.

This Committee has considered it prudent to record the foregoing submissions as a
preface to emphatically stating that the validity of the Act of 2000, or any provision of
it, having regard to the provisions of the Constitution may only be reviewed by the

High Court in proceedings in which such validity is challenged.

It flows from the presumption of constitutionality of the Act that, if in respect of any
provision thereof two or more constructions are reasonably open, one of whichis
constitutional and the other or others are unconstitutional, it must be presumed that
the Oireachtas intended only the constitutional construction. In such circumstances,

the Act must be implemented in accordance with the constitutional construction.

"McDonald v Bord na.gCon, page 239
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5.4

In applying the so called “double construction” doctrine, the interpretation or
construction of the Act in conformity with the Constitution cannot be pushed to the
point where the interpretation would result in the substitution of the legislative
provision by

another provision with a different context, as that would usurp the functions of the

Oi reac:htas.EI

A statutory provision which is clear and unambiguous cannot be given
an opposite meaning. One may not do violence to the plain meaning of the wordsin

the Act.EI

Counsel for the first Management Respondent relied on the decision of Henchy J. in

McMahon v Leahvﬂas emphasising the need for the decision-maker to have regard to

constitutional values, even where the express terms of the statute might appear to
require him or her to proceed to a conclusion in an automatic way, and quoted the
following passage from the judgment, at page 541, adding the emphasis which

appearsin the following quotation:

“But where...a post-Constitution statute authorises the making of an order in
stated circumstances, the legidlative intent must be held to comprehend the
authorised order will not be made, even though the stated circumstances are
shown to exist, if it is shown that the order would necessarily infringe the
constitutional right of the party against whom it would operate. The

[presumption of constitutionality] carries with it not only the normal

8 East Donegal Co-operative v Attorney General [1970]317 at page 341
° In re Haughey [1971] |.R.217 at page 254
1011984] 1.R.548
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presumption that the laws enacted by the National Parliament are not

repugnant to the Constitution but also the presumption that the provisions of

such laws will not be administered or applied in away that will infringe

constitutional rights. The presumption of constitutionality extends to both the

substance and operation of astatute; it is a presumption that admits of rebuttal

only by a contrary intention appearing in the terms of the statute itself”.

Counsel for the second Management Respondent relied on the same passage in her

submissions.

In their analysis of the submissions of the first Management Respondent, counsel for
the first Complainant, in their written submissions, suggested that disaffection with
the clear and expressed statement in the Act that the relevant period runs from 1940
until 1999 is at the root of the submissions made on behalf of the first Management

Respondent and that, in effect, that it seeks to ignore this clear legislative statement.

The position maintained by the first Management Respondent is that the statutory
remit of this Committee must be exercised in accordance with natural and
constitutional justice, which do not permit this Committee to ignore issues of
prejudice caused to persons against whom allegations are made, notwithstanding its

explicit statutory remit to inquire into abuse during the designated period.

This Committee considers that, in delimiting the duration of the inquiry which the

Commission is mandated to conduct and report the results of, the Act is clear and
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5.5

unambiguous and is reasonably open to one construction only: that it extends from at
least 1940 to 1999. In the light of the principles outlined at the commencement of this
paragraph, it cannot construe the Act in such away asto effectively ignore part of its
mandate. Asit must, in accordance with the principles set out in paragraph 5.1, it
presumes that its clear mandate in relation to the entirety of the relevant period, as

defined in the Act, is constitutional I

The presumption of constitutionality carries with it not only the presumption that the
constitutional interpretation or construction is the one intended by the Oireachtas, but
also that the Oireachtas intended that proceedings, procedures, discretions and
adjudications which are permitted, provided for, or prescribed by the Act are to be
conducted in accordance with the principles of constitutional justi ce. Indeed, there
IS express recognition of thisin section 4(6) of the Act, which directs the
Commission, in the performance of its functions, to act in a manner compatible with

the requirements of justice.

The Committee is bound to act fairly and judicially in accordance with the

Constituti on.EI n fulfilling its statutory mandate to inquire and report, the Committee

4] {s]

must apply fair procedures,™as has been acknowledged in its public statements.

! Hegarty v O’ Loughlin [1990]1.R 148

12 East Donegal Co-operative v Attorney General at page 341

3| oftus v Attorney General [1979] |.R. 221

 Goodman International v Mr. Justice Hamilton [1992]2 |.R. 542

15 For example, at the second public sitting of the Commission held on 20" July 2002 - transcript at page

46
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Subject to fulfilling the requirements of fair procedures, there is no rule of law which
requires the Committee to apply rules of evidence applicablein acourt of Iaw.EI
However, from the outset the Commission has publicly declared the principlesin
relation to the taking of evidence which this Committee will apply. Asthe
Commission stated in the opening statement,@\l | witnesses who give evidence to this
Committee shall be required to give evidence on oath. In making findings of fact, this
Committee will —

(1) apply the standard of proof applicablein civil proceedingsin a Court, that isto

say, proof on the balance of probabilities, and

(i)  thefindings will be based only on evidence which would be admissiblein a

Court, so that, in making findings, this Committee shall not rely on hearsay.

While this Committee does not regard it as pertinent to the issues which arisein the
Issue Paper, as the matter was debated in the course of the procedural hearing, it
records that it considers that, in applying the civil standard of proof, which, asitis
entitled to do, it has adopted, it should do so in the manner outlined in the judgment of

kel

Henchy J. in Banco Ambrosiano v Ansbacher & Company .

This Committee’ s understanding of the application of fair procedures to a public

inquiry and, in particular, to the inquiry and reporting function reposed in it will be

16 Goodman International v Mr. Justice Hamilton per Costello J. at page 565
7 Opening statement, page 8
1811987] 11.L.R.M. 669 at page 700 et seq
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6.1

6.2

outlined later in this ruling after setting out its understanding of the proper

interpretation of its remit under sections 12 and 13.

Proper Interpretation of Sections 12 and 13 of the Act

This Committee is mandated to provide a forum in which allegations of abuse are
recounted and submissions made to the Committee. No party objectsto this
Committee hearing evidence. It isthe manner in which the evidence is used by this
Committee which isin controversy. As has already been indicated earlier, in
paragraph 4.1 and 4.2, the deadlines for receipt of requests to testify to this
Committee as to abuse and for submission of statements detailing allegations of abuse

have passed.

This Committee is mandated to conduct an inquiry into abuse in institutions during

the period from at least 1940 to at least 1999. The mandate includes an obligation to

make determinations, where it is satisfied that abuse has occurred, in relation to the

causes, nature, circumstances and extent of such abuse, including attributing

responsibility to or apportioning responsibility between —

0] the institutions,

(i)  the systems of management and regulation of the institutions, and

(ili)  the manner in which the systems were implemented by the persons and bodies
charged with their implementation.

This Committee rejects the submission that identifying institutions and personnel who

worked in, managed or regulated ingtitutions is aminor aspect of its functions. On the
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contrary, the manifest intention of the Oireachtasisthat it should be an integral part of

theinquiry.

In setting out the provisions of section 12(1) earlier, emphasis has been added to the
key words. It isthe view of this Committee that the Oireachtas specifically directed

this Committee to address the following questions:

. Did abuse occur in institutions between 1940 and 19997?

. If so, when did it occur?

. If so, of what type?

. If so, to what extent?

. If so, why did it happen?

. Where does responsibility lie for the occurrence of the abuse?

. Doesit lie within the institutions?

. Were there systems in place in the ingtitutions or externally to protect

children against abuse?

. If there were, were they adequate?
. If there were, did they fail, and, if they did, why?
. To what extent did personnel within the institutions or externally

contribute to the occurrence of the abuse?

While the foregoing is not intended to be an exhaustive list of the questions which this

Committee is required to address, it highlights the focus of the inquiry.
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6.3

The focus of the inquiry is on institutions, perpetrators, personnel who were working
inand were responsible for managing institutions, and personnel charged with
responsibility for regulating institutions, which are the subject of allegations of abuse
during the time frame stipulated. The focusis not on persons who allege they were

abused or their specific allegations.

This Committee is mandated to report in the manner set out in section 13. Any
suggestion that the legis ature intended the reporting mandate to be of lesser
importance than the mandate to inquire is not tenable. Both functions are principal
functions set out in section 12. The substantive provision which defines the nature of
the report is section 13(1): it isareport of the results of the inquiry, encompassing the
determinations made in the course of the inquiry. The provisions of sub-section (2),
which specify matters which the report must not contain and matters which the report
may contain, are subsidiary to the substantive requirement that the report should
record the results of the inquiry and the determinations made in the course of the
inquiry. The provisions of sub-section (2) are wholly consistent with the provisionsin
section 12 which define the nature of the inquiry, the results of which form the
substance of the report. Paragraph (c), which is directory, precludes reporting
findingsin relation to particular instances of alleged abuse. Thisis consistent with
section 12, where the focus is on the institution and the personnel in and charged with
responsibility for the institution, rather than on the individual making the allegation.

Paragraphs (a) and (b), which are permissive, allow for the reporting of findings as to:

. the existence of abuse, or the existence of abuse during a particular period,
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o the identification of the institution in which that abuse occurred,
. the identification of the person who committed the abuse, and

. the management and regulation of the institution and the identification of

personnel concerned in the management and regulation.

Thefocusin these provisions, again, is on the institution and the personnel in and
charged with responsibility for the institution during the time span stipulated, with
express recognition that, in the case of an institution, in the context of making

findings, part only of the time span may be relevant.

Reporting on the results of the inquiry conducted in accordance with section 12 must
of necessity involve identifying the institutions, individual perpetrators and personnel
involved in management and regulation the subject of the determinations madein
accordance with section 12. While paragraphs (a) and (b) of sub-section (2) confer an
element of discretion on this Committee, in that it may desist from reporting certain
findings identifying institutions, identifying perpetrators of abuse and identifying
personnel involved in management and regulation, this does not diminish the
overriding obligation imposed on this Committee to report on the results of itsinquiry
and the determinations it makes in the course of theinquiry. If, absent paragraphs (a)
and (b), a doubt might have been expressed as to the power of the Committee to
identify institutions, perpetrators and other personnel, the presence of these

paragraphs rules out any such doubt.
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6.4

6.5

Fairness and justice may require that institutions and individuals be identified. A
general finding that abuse occurred, say, in the 1950'sin a particular type of
institution known to be under investigation would be unfair to institutions of that type
in respect of which there was no evidence of abuse in that period and to the personnel
associated with those institutions. A finding that boys were sexually abused in a
particular institution, say, during the 1960’ s, without naming the perpetrator where it
is possible to do so, would be unfair to personnel working in the institution during that

period against whom no alegations of such abuse were made.

While the published report is the report of the Commission, as regards the mandate of
this Committee, the report provided for in section 12 (1)(e), the content of whichis
delimited

by section 13, forms the basis of the Commission’sreport. In so far as the mandate of
this Committee is concerned, there is consistency between sub-section (3) of section 5
and sub-section (2) of section 13, with the additional proscription on the identification
in the published report of any person subject of childhood abuse (section 5(3)(c)). In
relation to the reporting remit of the Commission, in so far asit relates to the mandate
of this Committee, there is an imperative to preserve the anonymity of victims of
abuse, but, subject to that, to report in ameaningful way on the matters which this

Committee is mandated to inquire into and make determinations in respect of .

It isto be inferred from other provisions of the Act that the legislature envisaged the

identity of institutions, individual perpetrators and other personnel implicated in abuse

the subject of this Committee’ s remit coming into the public domain before the
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6.6

publication of the Commission’sreport. The Act envisages atwo-phased inquiry.
First, an inquiry asto the existence of abuse in institutions, the framework of whichis
the evidence of persons making allegations of abuse, must be conducted. Secondly,
when the existence of abuse has been established, an inquiry must be conducted into
the broader picture: how much abuse occurred, why it occurred and who was
responsible for or contributed to its occurrence. The Act, in section 11(3)(b),
encourages this Committee to hold hearings, other than hearings or parts of hearings
at which evidence relating to particul ar instances of alleged abuse is being given, in
public. Itisreasonableto infer that the legislature envisaged that the second phase of
the inquiry would be conducted through public hearings, asis proposed,Eland that the
identity of institutions and personnel the subject of findings made in the first phase

would come into the public domain in the course of the second phase.

In summary, this Committee’ s statutory mandate to inquire relates to abuse of
children in ingtitutions over the entire period from at least 1940 to at least 1999. The
Committeeis required to make determinations in the course of the inquiry, but the
focus of the

determinations is not what happened to a particular child or particular children during
that period, but rather what happened in an institution during the period or part of the
period and why it happened. The determinations which this Committeeisrequired to
make, of their nature, necessitate identifying the perpetrator of abuse, the institution in
which the abuse occurred, and the persons, or group of persons, or corporations

involved in the management and administration of the institutions and the persons or

19 Opening statement, page 16
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6.7

organisations charged with their regulation. It is an inevitable consequence of the
two-phased structure of the inquiry, necessitated by the requirement that the
Committee be satisfied that abuse occurred before embarking on the remainder of the
inquiry, that institutions and individual perpetrators would be the subject of findings
which would identify them at the end of the first phase and that their identity would

become public in the second phase, if those hearings are held in public.

This Committee’ s statutory mandate to report relates to the results of itsinquiry and
the determinations it has made in the course of the inquiry and, in general,
necessitates naming institutions, individual perpetrators, persons, groups of persons

and corporations the subject of its determinations.

The Commission’s statutory mandate to report, in so far asit relates to the part of its
mandate to inquire carried out through this Committee, is the same as the
Committee’ s mandate to report, subject to the proscription on publishing the

identification of a person the subject of abusein childhood.

The Act is not reasonably open to the construction that the legislature intended the
report of the Commission, in so far asit reflects the outcome of the inquiry mandated
to be conducted through this Committee, merely to record findingsin genera terms
and without identifying any persons or institutions in the manner in which the

Confidential Committeeis required to report on the outcome of its mandate.
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6.8 Inpractical terms, what emerges from the foregoing analysisis that the unit of inquiry
istheingtitution during the relevant period or part or parts of the relevant period and
that the organisation of the business of this Committee and, in particular, the first
phase of it, must take account of this. It is proposed to deal with each institution, or
where appropriate each institution in respect of a particular period, for example, while

under the management of a particular manager, on amodular basis.

7. Fair Procedures — Audi Alteram Partem

7.1  Itisrecognised that, in the context of an inquiry, such as the statutory inquiry which
this Committee is mandated to conduct, which is empowered to make and publicise
findings, a person involved in the process whose conduct is impugned as part of the
investigation
must be afforded a reasonable means of defending himself. The minimum protection

which such a person must be afforded is that —

@ he should be furnished with a copy of the evidence which reflects on his good
name;

(b) he should be alowed to cross-examine, by counsel, his accuser or accusers,

(© he should be alowed to give rebutting evidence; and

(d) he should be permitted to address, again by counsel, the Committee in his own

deffence.aI

% |n Re Haughey per O’ Dalaigh C.J. at page 263

35



7.2

7.3

In the course of the inquiry being conducted by this Committee a person may be
impugned by reason of an allegation of abuse being made against him, or by being
implicated in an alegation of abuse, or otherwise by the possibility of an adverse
finding being made against him arising out of the allegation. A person or body in
such aposition is referred to as a*“Respondent” in the proceedings before this

Committee. The policy of the Commission bl

isto grant a person or body implicated
in the investigation of an allegation in the first phase of itsinquiry legal representation
by solicitor and counsel. The Rules of Procedure of this Committee provide that a

Respondent is entitled to —

€)) a statement of the allegations made against him,
(b) Cross-examine persons giving evidence against him,
(© testify himself, and

(d) make submissions.

While it was not suggested by any party that the implementation of the policy and the
Rules of Procedure presents any difficulty in relation to granting representation in the
case of aliving person or a body corporate, in the light of the questions raised on the
Issue Paper and the submissions made at the procedural hearing, the position of

certain categories of persons who might be the subject, directly or indirectly, of

2 publicly announced at the second public sitting held on 20™ July 2000 — transcript at page 6
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adverse findings by this Committee requires to be specifically addressed. These

categories are —

. an unincorporated group of individuals, such as areligious congregation,

a deceased individual who, if alive, would be a Respondent,
. aliving individual who isincapable of giving instructions or testifying, and

. an individual believed to be living who cannot be traced.

7.4  Inrelation to unincorporated groups of individuals, it is considered that a body or
organisation such as areligious congregation is distinguishable from other groups, for
example, boards of management, which will subject to scrutiny during the course of

theinquiry.

This Committee proposes, in future, to adhere to its existing practice of granting
collective representation in proceedings before this Committee to areligious
congregation which had management responsibility at the relevant time for an
institution in which it is alleged that abuse occurred. Asit was submitted at the
procedural hearing that the rationale underlying the decision of this Committee to
grant representation to the first Management Respondent in connection with the
investigation of institutions which at the relevant time were managed by that
congregation isincorrect in IawE,| such representation is granted not necessarily as a
matter of right. This Committee expresses no view on the former or current structure

or legal status of that congregation or the legal or constitutional rights of any

2 |n so far asit was stated in aletter sent in April 2001 to the solicitors for the first Management
Respondent that the requirements of consitutional justice require the collective representation be
granted.
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congregation or its past members. However, it is recognised that the congregations of
religious who had managerial responsibility for the institutions which come within the
remit of this Committee are perceived in the State as having a distinct charism and
mission and a distinct reputation which adheres to the members of the congregation.
Moreover, it is recognised that historically they have been, and currently they are,
associated in a distinctive manner with the institutions. By reason of that association,
where an ingtitution is under investigation by this Committee, whether or not past or
present members are also under investigation, the processis potentially injurious to
the reputation of the congregation, which, in effect, meansthat it is potentially
injurious to the reputations of the current members of the congregation. Having
regard to the obligation of this Committee to act fairly it is considered appropriate that
acongregation of religious in such a position should be afforded protection analogous
to the protection afforded to aliving person against whom allegations are made which
are likely to reflect on his good name. Therefore, this Committee will continue to
afford the first Management Respondent and the second Management Respondent and
any other congregation in asimilar position the minimum protection outlined in
paragraph 7.1 above. It isanticipated that the adoption of this approach will assist in

eliciting the true facts.

This Committee adopts, and will continue to adopt, a different approach in relation to
Boards of Management of schools. When it emerges, in the course of preliminary
investigation under section 23 of the Act, that the current Board of Management of the
school did not have management responsibility at the relevant time, it is recognised

that the current members of the Board of Management could not be properly
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7.5

implicated in any determination of this Committee or the subject of an adverse
finding. The current Board of Management (represented by the current chairperson)
ceases to be involved in the process, save to the extent that it may be necessary to

seek discovery or production of documents.

In relation to a deceased individual who would have been a Respondent if alive, it is
noted that there is no definitive decision of a Court of competent jurisdiction on whether
the constitutional protection of a citizen’s good name and the concomitant right to fair
procedures extend to a deceased person and that doubts have been expressed as to the
existence of such protection in deceased personsin judicial
pronouncements.aklonethel ess, this Committee, having regard to its obligation to act
fairly and with aview to pursuing such lines of inquiry as will elicit the full and true
facts, intends, in the case of a deceased person under investigation who was a member
of areligious congregation at the date of his or her death, to alow the congregation,
through its own representation, to represent the interest of the deceased person also.
However, if it were to become apparent that, if such deceased person were alive, there
would be a conflict of interest between him and the congregation, in such case this
Committee will treat the situation as if the deceased person were not a member of the

congregation at death.

Where a deceased person, who is under investigation by this Committee, was not a

member of areligious congregation at the date of death, this Committee will seek to

% Hilliard v Penfield Enterprises Ltd. [1990] 1 I.R. 138;
McDonnell v Brady & Ors[2001] 3 I.R. 588
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7.6

ascertain whether there exists a person who, if he or she were allowed to represent the
interest of the deceased, could assist in the ascertainment of the true facts and
achieving afair determination, and, if so, will allow such person to represent the

interest of the deceased person.

Asit was submitted at the procedural hearing that the rationale underlying the
approach hitherto formulated by this Committee in relation to deceased persons whose
conduct is under investigation isincorrect in Iavv,@uch representation is granted not
necessarily as a matter of right. The purpose of the representation isto enable the
interest of the deceased person to be protected against an unfair determination through

cross-examination and submissions.

In relation to aliving individual who isincapable of giving instructions or testifying,
this Committee proposes to continue to adopt the approach hitherto adopted.
Independent medical or psychiatric assessment may be required before a
determination is made that the individual isincapable. If such adeterminationis
made, this Committee will allow participation in the proceedings before it by a party
to represent such person, who will be granted legal representation by solicitor and
counsel. Theindividual, through the party and the legal representatives retained by

the party, will be afforded the protection outlined in paragraph 7.1 above.

#In so far asit was stated in aletter sent in July 2001 to the solicitors for the first Management
Respondent that there is a constitutional imperative to safeguard and vindicate the good name of a
deceased person.
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7.7  Inrelation to an individual who is believed to be alive but cannot be traced, this
Committee will take all reasonable steps to establish whether the individual is alive or
dead and, if alive, his current whereabouts. Where it is not established that the
individual is dead and it is not possible to trace him, he will not be represented in the
proceedings before this Committee. Regard will be had to this factor in determining

whether a finding of abuse should be made against him.

7.8  Themainthrust of the submissions made on behalf of the first Management
Respondent (which were adopted on behalf of the second management Respondent) in
relation to the application of the doctrine audi alteram partem was that a party is not
effectively represented or heard in a process, such as the process of this Committee,
unless heisin aposition to meaningfully partake in the process and, in particular,
conduct a meaningful and effective cross-examination. While it was not suggested by
any party that, by the procedures it has adopted, this Committee has inhibited, or will
inhibit, the right to cross-examination where such exists, it has noted and will have
regard to the dictae in the judgments delivered in the Supreme Court in Maguire and

Ors.v Ardagh and Ors. (the Abbeylara Case)relied on by counsel for the first

Management Respondent, which emphasi se the importance of the right of a person to
cross-examine those whose evidence may affect hisright to his reputation. In
particular, it is noted that it is not permissible to adopt a practice which would
seriously erode the value of cross-examination asit has been traditionally

understood,@)r to deny to persons whose reputations and livelihoods are brought into

% Unreported, 11™ April 2002
% per Keane C.J. at page 161
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7.9

issue the full power to cross-examine fully, as a matter of right, and without

reasonabl e hi ndrances.EI

The gravamen of the case made on behalf of the first Management Respondent in
relation to the observance by this Committee of the principle audi alteram partemin
the performance of its inquiring and reporting functions overlaps with the argument
advanced on its behalf on the effect of lapse of time, which will be considered later in
thisruling. While, in essence, it encompasses the application of the principleto living
persons involved in the process as of right, as well as its application to persons absent
from the process, for example, by reason of death, it will be considered here in the

context of making findings about persons who are absent from the process.

It was argued, in reliance on the decision of the Supreme Court in the Abbeylara case
asto the nature of the Abbeylara Inquiry, and the reasoning which underpinned the
decision, that observance of fair procedures and the principle audi alteram partem
creates an entitlement to cross-examine which isreal and substantial and not just
notional. The argument advanced by counsel was that, as the Abbeylara Inquiry had
assumed a function of making findings of fact, the Supreme Court held that it was “an
adjudicative inquiry.” % oreover, it was argued, the Supreme Court identified the
nature of fact-finding: it is“arigorous analytical process leading to factual

conclusi ons.”E’-I A body such as this Committee, which is empowered to make

findings of fact, exercises an adjudicative function and certain consequences flow

% per Hardiman J. at page 103
%8 per Denham J. at page 28
% per Hardiman J. at page 23
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7.10

from this, it was argued. If the lapse of time since the occurrence of events being
investigated is such that the evidence cannot be tested in an adjudicative manner, a
conclusion cannot be formed. To hear one side only does not comply with fair
procedures; both sides must be heard in a meaningful way. If thereisno factual
evidence to test the account given by a person making allegations, the capacity to
make determinations is hampered because of the effects of passage of time, and the
absence of witnesses. Cross-examination of awitness impugning the conduct of a
party absent from the process by reason of death or otherwise is mere “window
dressing” Naming should only follow where there has been an adjudication based on
atesting of the evidence. Even if an allegation istrue, if it cannot be tested, it cannot
be satisfactorily established sufficiently in the exercise of the adjudicative function so
asto be pronounced as being afact. Facts must be established, not merely asserted.

There must be areal forensic analysis of the evidence.

It is acknowledged that the statutory function to determine issues of fact and to
publish findings conferred by the Act on this Committee is in substance what the
Supreme Court described as an adjudicative function and that the inquiry being
conducted is what the Supreme Court characterised as an adjudicative inquiry.
However, it is not accepted that it follows that this Committee is always precluded
from making a determination of abuse where the person against whom the abuse is
alleged is dead or, alternatively, is so precluded unless there are exceptional
circumstances, for example, that it can be proved that, during his lifetime, the person
was convicted of a criminal offence or made an admission in adisciplinary or like

inquiry in relation to the conduct complained of. Moreover, it is not accepted that the

43



7.11

making and publication of findings against a deceased person should, in principle, be
the exception rather than the norm. In civil litigation, a court is not precluded from

making a finding which attributes blame to a deceased person.

The evaluation or assessment process which precedes a determination or finding is not
dependent on there being accounts of the incident or state of affairs on which the
allegation is based from two or more proponents to weigh in the balance. There are
many ways in which the credibility of awitness and the reliability of his account may
be tested. Irrespective of the stance adopted by any party who is represented in the
process, this Committee considers that there is an onus on it to test the recollection

and the veracity of awitness. Thisflows from the obligation to act fairly.

It isthe Committee’ s understanding that, as a matter of law, it is not precluded from
making a determination and publishing a finding that a person who is now deceased
during his or her lifetime perpetrated abuse within the meaning of the Act on achild
in an institution, merely because the deceased person cannot be afforded the
opportunity to give his account, possibly supported by corroboration or objective
evidence, and to have the person making the allegations cross-examined by reference
to his account and any such supporting evidence. A fortiori, it isnot precluded from
making a determination in such circumstances which identifies the institution.
Similarly, the absence of a person from the process because of inability to trace his
whereabouts does not preclude the making of a determination and the publication of a
finding of abuse by that person. However, it is recognised that a high degree of

caution must be exercised in evaluating evidence and in making a determination in



8.1

8.2

relation to the conduct of a deceased person, who did not have an opportunity in life
to answer the allegation of misconduct, or in relation to the conduct of a person who
may be alive but is untraceable and unable to invoke his constitutionally guaranteed

right to protect his good name.

Lapse of Time: Prejudice

Counsel for both Management Respondents, who also represent individual members
of the respective congregations, submitted that the obligation of this Committee to
adopt fair procedures requires it to embrace, not only the principle audi alteram
partem, but also the well established jurisprudence of the superior Courts on the issue
of prejudice arising from a significant lapse of time between the occurrence of alleged
incidents and atrial to determine criminal responsibility or civil liability in relation
thereto. However, save in one respect, they differed on the application to this

Committee of the principles to be deduced from the jurisprudence.

Counsel for the first Management Respondent alone invoked the “lapse of time”
jurisprudence to advocate that observance of fair procedures requires that there should
be in place a procedural mechanism to terminate the investigation of allegations
where prejudice is manifested. He suggested that the procedures of this Committee
should provide that at a particular interim point in the process there should be a
determination that no finding will be published, that point being immediately after this

Committee has heard the complainant’ s evidence but before the person or body
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8.3

against whom the alegation is made is required to cross-examine the complainant or

adduce rebuttal evidence.

Counsdl for both Management Respondents invoked the “lapse of time” jurisprudence
to identify prejudice which it is contended is a consequence of |apse of time, which
renders adjudication impossible and precludes this Committee from adjudicating in
the course of the process. They differed, however, in relation to the particular

adjudication which is affected; whether it is -

@ the determination that abuse occurred, the contention of the second
Management Respondent, or
(b) the decision to publish areport of such afinding, the contention of the first

Management Respondent.

The pregjudice contended for is the inability of the individual against whom the
allegation is made, or the congregation which managed the institution at the relevant
time, to participate in a meaningful way in the process and to effectively defend
himself or itself in ameaningful way. The factors giving rise to thisinability, the
impact of which may vary depending on the antiquity of the allegations, were stated to

include -

. the dimming, distortion and loss of memory,

. the non-availability of the alleged perpetrator,
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. the non-availability of other relevant witnesses by reason of death,
incapacity, un-traceability, non-compellability on account of absence from

thejurisdiction, or otherwise

. non-availability of relevant documents,
. absence of physical evidence, for example, the alteration of the locusin
quo.

As has been stated, this argument overlaps with the argument on the application of the
principle audi alteram partem, the basis of which isthat, if the person whose conduct
isimpugned is hampered in effectively testing or challenging the evidence against

him, the principleis not observed.

84  The point on which there was agreement was that, in the application of “lapse of
time” jurisprudence to this Committee, the fact that the process of this Committeeisa
recently established statutory inquisitorial process must be recognised. It was
acknowledged that the element of establishing cul pability for delay or the
consequences of lapse of time ininitiating acivil claim or a criminal prosecution,
which is afeature of the jurisprudence, does not apply. Therefore, it was submitted,
in the context of this process, the only issue for consideration is the existence or
otherwise of such prejudice, which isto be ascertained by analogy to the approach
adopted in civil cases (applying the test whether there is a substantial risk that it is not

possible to have afair trial),E'or in relation to a prospective criminal trial (applying

% Primor plc v Stokes Kennedy Crowley [1996]
21.R. 459
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the test whether thereis areal and seriousrisk of an unfair trial .)EI The relevant test
in thisinquisitorial process was posited in terms of various formulae: isthere ared
and substantial risk that this Committee will get the wrong result because of the
effects of lapse of time; has |apse of time rendered it unsafe to conclude that abuse

took place?

8.5  This Committee regjects the submission that its procedures should provide for
consideration of the issue of prejudice after taking acomplainant’s evidence. The
procedural consequence of the successful invocation of the “lapse of time”
jurisprudence by a party, usually the defendant, in a civil action, or the accused facing
acrimina trial, is the making of an order to dismiss the civil action or prohibit the
further prosecution of the criminal charges. While such a consequence is appropriate
in an adversarial process, which is, in effect, a contest between two adversariesin
which the substantive law determines the rules of engagement, for example, where the
burden of proof lies, it iswholly incompatible with the nature of an inquisitorial
process which is established by statute to investigate facts. It isthe view of this
Committee that, as agenera principle, in order to properly fulfil its statutory mandate,
it must carry out a preliminary investigation of each allegation, obtain discovery and
production of al documents relevant to the issues raised on the allegation, hear the
person who makes the allegation, procure the attendance of and hear all other
witnesses whose testimony is relevant and pursue all lines of inquiry to establish the
true facts. To do otherwise would be an abrogation of its mandate. However, this

Committee does not rule out the possibility that, in exceptional circumstances, it may

$1pC.vD.P.P.[1999] 21.R. 25
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8.6

terminate its investigation without making any determination in accordance with
section 12 at an earlier stage. The passage of a significant period of time since the
abuseis alleged to have occurred, even coupled with the death in the intervening
period of an alleged perpetrator or other person who might be able to testify asto the

facts, would not constitute such exceptional circumstances.

While the procedure suggested by the first Management Respondent may appear
superficialy attractive, to the extent that a complainant would not be subjected to
cross-examination if the person whose conduct isimpugned successfully pleads
prejudice as a bar to proceeding with the inquiry, by forgoing compelling available
witnesses to answer questions, this Committee might effectively enable abody in the

position of the first Management Respondent to dictate the course of the inquiry

An adjudication made pursuant to the Act must be made in accordance with
congtitutional justice. The “lapse of time” jurisprudence is of relevance to the
adjudicative process of this Committee in so far asit gives guidance as to the
circumstances in which lapse of time gives rise to adegree of prejudice which interferes
with the ability of afact-finder to achieve fairness. However, where, asin the
established jurisprudence, prejudice as a consequence of lapse of timeisraised as an
issue with aview to halting an adversarial process, the Court, in deciding whether the
process should be halted, is concerned with the assessment of risk: in the case of a civil
action, whether there is a substantial risk that it is not possible to have afair tria; in the
case of acriminal trial whether thereisarea and serious risk of an unfair trial. Ashas

been stated, it is considered that it would be an abrogation of its statutory mandate if
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8.7

this Committee were not, as a general rule, to bring the investigation of allegationsto
conclusion, in the sense of exhausting the capacity to gather relevant evidence.
Adopting this approach, the process will have been completed when the issue of
prejudice in relation to the making of a determination falls to be considered. Such
consideration will not be a speculative operation. It will be a matter of evaluating all of
the evidence and all relevant factors, including, if present, factors identified in the
“lapse of time” jurisprudence as giving rise to prejudice, and assessing the weight to be
attached to the evidence in the light of such factors, with aview to deciding whether a

finding may be made which is not unfair or unjust.

Therefore, atest predicated on risk is not appropriate. It isthe view of this Committee
that the correct test is whether it is unsafe to make the determination. However, this test
isto be applied in the context that the statutory mandate of this Committee clearly
envisages that determinations that abuse occurred, which identify perpetrators,
institutions and personnel working in and charged with responsibility for institutions
will be made arising out of incidents which existed along time ago, even sixty year ago
in some cases. In giving due weight to that clear mandate, as it must do, this Committee
believes that the existence of prejudice founded on the antiquity of the allegations

which renders the making of a determination directed by section 12 of the Act unsafe

must be the exception rather than the norm.

Asthe analysis of sections 12 and 13 of the Act set out earlier and summarised in

paragraph 6.7. indicates, it is the view of this Committee that the focus of the inquiry it

is mandated to carry out relates to what happened in a particular institution during the
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stipulated period (1940 to 1999) or part of that period, and is not on individual
allegations of abuse. The determinations which this Committee is obliged to make asto
the occurrence of abuse as a preliminary step to investigating the broader picture —why
abuse occurred and the attribution of responsibility for its occurrence —are
determinations about a particular institution, an individual or individuals who
perpetrated abuse, and other personnel working in and charged with responsibility for
the institution during the stipulated period or part of the stipulated period, not
determinations about specific allegations of abuse. It follows that the issue of prejudice
to a person or body which may result from the making of a determination fallsto be
considered, not in relation to each particular allegation of abuse or the allegations of a
particular complainant, but by reference to the unit of the inquiry which is the subject
of the determination — the particul ar institution within a particular time frame. Itisat
the point in time when this Committee is considering whether to make the
determination which it is obliged to make in relation to that unit, that the issue of
prejudice falsto be considered. Accordingly, prior to making a determination which
will form the basis of the second phase of itsinquiry, this Committee will conduct all its
investigations, obtain discovery and production of all relevant documentation, and hear
all relevant evidence in relation to the institution, or in relation to the institution in the
relevant time frame. It will consider submissions made on behalf of any person or body
asserting that the making of a determination against him or it would result in unfairness
or injustice and any contrary submissions offered by any other interested party. The
decision whether to make the determination or not will be based on the totality of the
evidence adduced in relation to the institution and its personnel, or the institution and its

personnel within the relevant time frame, or in relation to the person aleged to have
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8.8

8.9

perpetrated the abuse, as the case may be. Thetotality of the evidence means such
documentary evidence as is available and the sworn testimony of all complainants,
respondents, and all other witnesses who testify in respect of that module of the inquiry.
In deciding whether to make the determination, this Committee will have due regard to
the factors which are alleged to give rise to actual prejudice. In particular, if the person
who is alleged to have perpetrated the abuse is absent from the process, in evaluating
the available evidence, the implications of the non-availability of the account of the
absent party will be weighed in the balance and, as has been stated, a high degree of

caution will be exercised.

It is recognised that a factor which the Commission must always be mindful of in
deciding whether to make a determination that abuse occurred identifying an institution
or individualsis the consequence of such afinding. Moreover it is recognised that the
determination should be framed in such away as to ensure that the consequence is not
disproportionate to the substance of the finding. Therefore, it is proposed, in making a
finding, to specify the nature of the abuse found and such factual detail asis permitted
aswill obviate an erroneous impression as to the gravity of the conduct or state of
affairsfound. It isconsidered that the proper interpretation of the Act, and, in
particular, section 12 and section 13 thereof, allows for adegree of flexibility in

formul ating determinations and findings to enable this Committee to avoid unfairness or

injustice in making determinations and findings.

It isthe view of this Committee that the mandate it has been given by the Oireachtas

requiresit to lean in favour of making specific determinations which identify
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8.10

ingtitutions and individuals, rather than general or non-specific findings. Astheissue
was raised at the procedural hearing, this Committee considers it appropriate to record
that it considers that, if, in relation to a particular institution, aggregating the evidence
of credible complainantsin relation to that institution tends to the conclusion that, as a
matter of probability, a deceased person perpetrated the abuse at a particular time in that
institution and there is no contrary evidence, the appropriate determination, in
fulfilment of the Committee’ s statutory mandate, is a determination which identifies the

deceased person and the institution.

Asagenera rule, if this Committee makes a determination which identifies a particular
institution or a particular individual, the report of this Committee will record the finding
made, including the identity of the institution or the individual, with aview to
publication in the Commission’s report to the public. Apart from the prohibitions
contained in the Act on recording findings in relation to particular instances of alleged
abuse in the report of this Committee (section 13 (2) (¢)), and in the published report of
the Commission (section 5(3)(d)), it is recognised that there may be circumstancesin
which the interests of justice require that a determination which identifies a particular
institution or a particular perpetrator of abuse should not be made public in a manner
which identifies the institution or the individual, as the case may be, either in the course
of the second phase of the work of this Committee or through a published report. Itis
not possible to anticipate the various circumstances which might indicate that
publication would be unfair. By way of illustration, one example suggested at the
procedural hearing — a situation in which this Committee is satisfied that abuse occurred

in a particular institution at a particular time but cannot be satisfied as to the true
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8.11

8.12

identity of the perpetrator because the perpetrator was remembered by a*nick name”
only — might be a case in which the institution would be identified in a published
finding but not the perpetrator. Practical considerations may also dictate whether

findings which are tangential to the core issues under consideration are published.

It is recognised that issues may arise as to childhood trauma and memory. This

Committee will hear expert evidence on these issues where it is considered necessary.

As has been stated in the general observations set out earlier, it is considered that the
argument based on the application of the principle audi alteram partem and the
argument based on prejudice arising from the antiquity of the allegations are
inextricably bound together. In substance, there is one argument: that many of the
events being investigated happened so long ago that a person whose conduct is
impugned in the course of the inquiry, whether present or absent, cannot effectively
defend himself, whether the allegation istrue or false. Indeed counsel for the first
Management Respondent, when analysing the “lapse of time” juri sprudence,EI
submitted that facing a matter at afar remove in timeisinherently unfair. Furthermore,
he submitted that a lapse of timeisintrinsicaly prejudicial to fairnessin adjudicating on
factsto arrive at an informed and determined conclusion which the public can rely on as
having been established in evidence, athough not fatally prejudicial. However, while it

was suggested that the presumed prejudice may not be fatal, the import of the

submissionsisthat, in redlity, it isafait accompli. No procedures or measures were

% |n particular, the judgment of Hardiman J. in J.O.C. v D.P.P. [2000] 3 |.R. 478
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9.1

suggested which might be adopted to countervail the prejudice. The only remedy

suggested was that this Committee must desist from making the determination.

If the argument advanced on behalf of the Management Respondents were to prevail,
viewed against the factual background outlined earlier, in all likelihood the outcome, in
relation to the majority of institutions which are the subject of the allegations being
investigated, would be that this Committee would be unable to make findings
containing a sufficient degree of specificity to enable it to embark on the main
investigation as to how much abuse occurred and why it occurred. If the argument were
to prevail, the investigation would effectively cease in limine. In short, the intention of

the Oireachtas manifested in the Act would be frustrated.

This Committee considers that the argument cannot prevail because, in accordance with
the principles outlined earlier, which govern the proper interpretation of its statutory
functions, this Committee cannot ignore its clear statutory remit. It isnot within its
competence to embark upon a process of investigation and reporting of atype which the
clear language of the Act does not admit of and which is fundamentally at variance with
the clear intention of the Oireachtas as reflected in the words of the Act and, in

particular, of sections 12 and 13.

Summary of Conclusions on Issues

This Committee is not prohibited by law from making a determination or making

public, either through a public hearing in the second phase of its work or in a published
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9.2

9.3

10.

report of the Commission, a determination or finding that abuse occurred which
identifies a person who was absent from the process by reason of death or otherwise as

responsible for the abuse or identifying the institution in which the abuse occurred.

In considering whether to make a determination or finding which identifies a person as
being responsible for abuse and/or identifies the institution in which the abuse occurred,
where the passage of time between the events alleged to constitute the abuse and the
determination is significant, this Committee will consider the question of prejudice
flowing from the effects of a passage of time before making the determination or
finding. The test which will be applied iswhether it is unsafe to make the
determination. The test will be applied against the clear statutory mandate that
determinations and findings identifying parties and institutions should be made. The
issue of prejudice will be considered at the end of the evidence gathering phase on the
issue as to whether abuse occurred in relation to the particular institution, or the

particular module in relation to the institution, or the particular individual.

Where a determination or finding of abuse, identifying a person or persons and/or an
institution is made, as a general rule, the determination or finding will be made publicin
the course of the second phase in the work of this Committee and through the published

report of the Commission.

Submissions on Provisional Ruling
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10.1

10.2

Following publication of the provisional ruling written submissions were received from

ten parties who are on record with this Committee in the following capacities:

@ in six cases, as legal representatives of religious congregations which managed
institutions under investigation by this Committee in the past;

(b) in one case, aslegal representative of family members of a deceased individual,
who was a member of areligious congregation at the date of his death, who, if
he were aive, would be a respondent;

(© in one case, as legal representatives of persons whom they described as“a
substantial number of survivors of institutional abuse”; and

(d) in two cases, as complainants.

Having considered the submissions, this Committee has decided not to vary the
substance of the provisional ruling in any respect. However, in the succeeding
paragraphs it will record some of the arguments made in the submissions with aview to

clarifying the provisional ruling.

The interest represented in the submission referred to at sub-paragraph (b) of paragraph
10.1 was not represented at the procedural hearing. In the circumstances, it is

considered appropriate to record the two arguments advanced in that submission.

First, it was submitted that a deceased member of areligious congregation whose

conduct has been called in question before this Committee should have the right to

separate legal representation in order to vindicate his good name and to preserve the
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good name and reputation of those who worked with him and also his family members.
It was contended that the approach outlined in paragraph 7.5 is not a satisfactory
resolution of the problem of fairly representing a deceased member of areligious
congregation. In particular, it was submitted that a conflict of interest will inevitably
arise between the deceased person and the congregation and that the congregation will
be forced into making a decision as to whether a conflict arises in circumstances which

will inevitably give rise to areasonable apprehension of bias.

Aswas stated in paragraph 7.5, in so far asthe interest of a deceased person is
represented before this Committee, such representation is granted not necessarily asa
matter of right. It isgranted in the interests of fairness and for the more effective
fulfilment of this Committee’ s statutory mandate. It is not accepted that a conflict of
interest will inevitably arise between a congregation, on the one hand, and a deceased
member of the congregation whose conduct is impugned, on the other hand. Where no
such conflict exists, it must be assumed that the congregation is the appropriate body to
respond to allegations as to what happened in the institution managed by it and to assist
this Committee in arriving at fair determinations on the allegations. Whether a conflict
arisesis amatter for this Committee. In summary, in each situation this Committee will
decide whether there exists an appropriate person or body to represent the legitimate
interest of a deceased person whose conduct isimpugned and who that person or body

is.

Secondly, it was submitted that, in the case of aliving person who is arespondent or a

person who, but for death, would have been arespondent, if there is no evidence before
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10.3

this Committee to warrant a finding that the person was the perpetrator of the abuse
alleged, afinding should be made and published that the person so impugned has been
found not to have been the perpetrator of abuse. It was submitted that this approach is
necessary in order to vindicate the good name of the person and to preserve the good
name and reputation of those who worked with him, as well as that of his family
members. It was further submitted that in exonerating an unjustly accused person, this
Committee might adopt a different approach where the person against whom the
allegations are made has been the subject of adverse comment in the media and where
there has been no such adverse publicity. In the former situation only adirect, specific
and published finding that the allegations were unfounded would suffice, it was

suggested.

As those issues were not debated during the course of the procedural hearing, this
Committee considers it would be inappropriate to express aview on them. However, in
line with what is stated in paragraph 2.9, a party will not be precluded from making a

similar submission in appropriate circumstances in the future.

In one of the submissions referred to in sub-paragraph (@) of paragraph 10.1, this
Committee was urged not to implement the scheme outlined in Section 7 for affording
deceased, incapacitated and untraceable persons representation for the following

reasons.

@ the difficulty which it was contended would be encountered by a person or body

charged with the task of representation — inability to call witnesses, difficulty in
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bringing out inconsistency in the complainant’ s evidence because of lack of
instructions, and difficulty in establishing a positive defence or explanation
because of absence of evidence to sustain it; and

(b) the possibility that the Commission may ultimately be discredited by recourse to
what it was suggested might fairly be described as an illusory form of

representation.

That submission is predicated on the assumption that the person or body representing
the interest of a deceased person will be hampered in representing that interest in the
manner outlined. That may or may not be the case. If itis, then at the appropriate stage
in the process, when the evidence gathering phase is completed, it will be afactor to be
taken into account in deciding whether it is safe to make a determination. As has been
stated in paragraph 7.11, it is recognised that a high degree of caution must be exercised
in making a determination in relation to a person who is absent from the process by

death or otherwise.

In commenting on the conclusions reached in paragraph 8.5, while not supporting the
conclusions, it was stated in the submission that a procedure whereby issues of
prejudice are considered by this Committee after the evidence gathering phase has been
carried out, is, at least in principle, capable of being operated in a manner consonant
with constitutional norms. It was further stated that whether or not those norms arein
fact satisfied is a matter that must be tested in each case where the issue of prejudice
arises and it may be that the only constitutional route available in a particular caseisto

desist from making any determination. This Committee recognises that that is a
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104

possible outcome of the process and, where it arises, this Committee, being obliged to
act in accordance with the principles of constitutional justice, will desist from making
the determination. However, this Committee must presume that it is constitutionally
permissible to conduct the inquiry which it has been mandated by the Oireachtas to
conduct notwithstanding that the inquiry extends back in time for more than sixty years,
unless or until adeclaration to the contrary is made by a Court of competent

jurisdiction.

Only one of the submissions referred to in sub-paragraph (a) of paragraph 10.1 accepted
and supported the conclusion of this Committee that it is not restricted in any
jurisdictional respect from making a determination which identifies a person as
responsible for abuse where the person did not or could not appear before this
Committee because of death, incapacity or otherwise. However, it was submitted that,
where it is appropriate, this Committee should not make findings in the established
judicial manner (that is, a conclusive determination of fact in accordance with a certain
burden of proof), but rather on terms that “a convincing account was received to which

no controverting evidence was avail able due to the death/incapacity etc.”.

As has been stated in paragraph 8.8, this Committee considers that the proper
interpretation of the Act alows for adegree of flexibility in formulating determinations
and findings to enable this Committee to avoid unfairness or injustice in making
determinations and findings. This Committee will hear submissions from al interested
parties at the appropriate stage in the process, not only as to whether a determination or

finding should be made, but also, if it isto be made, how it should be formulated.
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11.

111

11.2

12.

121

Review of Procedures

Consultations have taken place between this Committee’s legal team and the legal
teams for representative complainants, individual respondents, management
respondents and regulatory respondents. It is proposed to publish a framework
document setting out procedures which will be adopted in the future on the

Commission’ s websi te@by 31 October 2002.

Any submission in relation to the reviewed procedures which is received not later than

21% November 2002 will be considered before the procedures are finalised

Request for referral under section 25 of the Act.

On 8" October 2002 this Committee received a request from the First Management
Respondent for an oral hearing to enable the First Management Respondent to renew its
application to consider referral of the issues of prejudice caused by |apse of time, loss of
witnesses, dead respondents and related matters and/or the Provisional Ruling itself to
the High Court pursuant to section 25 of the Act. The text of the letter of request is set
out in Appendix B. By letter dated 11" October 2002 the Investigation Committee
informed the legal representatives of the First Management Respondent that the request

would be dealt with in thisfinal ruling.

33 www.childabusecommission.ie
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12.2

12.3

124

This Committee has at all times recognised the fundamental importance of the issues
addressed at the procedural hearing and in thisruling. Having carefully considered the
written and oral submissions made prior to and in the course of the procedural hearing
by all of the partiesinvolved, and having considered the written submissions on the
provisional ruling referred to in paragraph 10.1, this Committee has come to the
conclusions on the issues raised which are set out in thisfinal ruling. It isthe belief of
the members of this Committee that the conclusions it has reached as to the proper
interpretation and implementation of its mandate are correct conclusions. If this
Committee harboured any doubts as to whether it was acting properly in accordance
with law in rglecting, in so far asit has done so, the submissions that the appropriate
legal principles are those urged on behalf of the M anagement Respondents, it would
have expressed such doubtsin the provisional ruling. It isrecognised, of course, that
the First Management Respondent may be of the view that the conclusions reached in
this Ruling are not correct in law. If that isthe case, it is open to the First Management

Respondent to avail of such remedy as may be advised.

Accordingly, the request for an oral hearing is refused.

This Committee wishes to make it clear that it does not take the view that its

proceedings could take up to ten years. It isthe view of this Committee that it must

conclude its inquiry within a reasonable timeframe. It has sought additional resources

from the Minister for Education & Science to enableit to do so.
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Appendix A.

Issue Paper (referred to in paragraph 1.3) agreed at procedural hearing held in camera

on 3" July, 2002,
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(A)

The principles applicable to the exercise of its jurisdiction to consider, make

findingsin, and, ultimately, publish findings in respect of, complaints of

abuse, where, by virtue of lapse of time, the death or other unavailability of a

Respondent, or Respondents, the death or unavailability of material witnesses,

or any other relevant factors, the Respondent may contend that thereis a

complete or partial limitation upon the entitlement of the Commission to

exerciseits full jurisdiction in respect of such complaint:

Under each heading it will be necessary to consider whether thereisa

complete or partial limitation asto any, or al, of thejurisdiction to:-

@ hear and consider the evidence;

(b) make findings in respect of the matters, the subject of the evidence;

and

(©) publish any such findings.

In respect of individual Respondents, it will be necessary to consider whether

there isa complete or partial limitation upon the jurisdiction of the

Commission under any, or al, of the above headings, where that individual

Respondent is:-

(@  dead;
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(b) untraceabl e after reasonable effort;

(© alive, but unable to give instructions; or

(d) asserts that by virtue of lapse of time that Respondent is prejudiced in

the preparation and presentation of his or her case.

In respect of managerial Respondents and the Department, it will be necessary
to consider whether there is a complete or partial limitation upon the
jurisdiction of the Commission under any, or all, of the above headings by

virtue of the fact that:-

@ the persons alleged to be directly responsible for any abuse are

unavailable under any of the headings set out at |1 above;

(b) the persons who exercised manageria control at the relevant time are

unavailable, or pregjudiced, under any of the headings set out at |1

above; or

(© where there are more than one person in either or both categories,

some, but not all, of the persons are so affected.
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(B)

In any cases where, as a matter of principle, the Commission may be

persuaded that there is alimitation upon the exercise of its jurisdiction, the

determination, insofar asit is possible at this stage, of each of the factors or

considerations which should be taken into account by the Investigation

Committee in making a determination as to whether or not to exercise any, or

al, of itsjurisdictions in respect of the complaint:

Under each of the above headings (that isto say, under (A) above) it will be necessary

to consider, inter alia, the following:-

@

(b)

Whether there are circumstances which should operate as an absolute bar to

the exercise of any of the jurisdictions referred to;

In circumstances where there is not an absolute bar (if any), but where there

remains adiscretionary jurisdiction not to exercise such ajurisdiction, the

broad factors that should be taken into account under each heading.

And, in particular, the extent to which any, or al, of the following factors may

be relevant under any specific heading:-

() The principles applicable to prohibition in respect of either criminal or

civil claims or prosecutions in relation to anal ogous matters;
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(i)  Theimpact (if any) of theinquisitorial nature of the Commission’s

hearings on any factors;

(iii)  The nature of any prejudice which would need to be established before
the exercise by the Commission of itsjurisdiction (if there be one) not
to consider, or report on, or publish, findings in respect of matters

within its remit; and

(iv)  any other factors which the parties may wish to urge.

Appendix B

Request (referred to in paragraph 12.1) received from First Management Respondent

on

8" October 2002

“We write on behalf of our client [the First Management Respondent] in connection
with the Provisional Ruling of the Investigation Committee dated 9" September 2002.
This Provisional Ruling concerns the issues of prejudice caused by lapse of time, loss

of witnesses, dead Respondents and related matters.
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Prior to the hearing that took place concerning these issues at the end of July last, we
made application of behalf of our clients that the issues be referred by the
Investigation Committee to the High Court pursuant to Section 25 of the Commission
to Inquireinto Child Abuse Act, 2000. Following oral argument on this matter in
early July, the Investigation Committee rejected this application. Among the reasons
given were that it was at that stage considered premature to consider areferral
pursuant to Section 25 at atime when the Investigation Committee itself had not yet

heard submissions nor formed an opinion in relation to the mattersin issue.

The Investigation Committee has now heard full argument and made a Provisional
Ruling, which we understand may shortly become a Final Ruling, in relation to the
issues. The Provisional Ruling makesit clear that the Investigation Committee does
not accept that the appropriate legal principles are those that were urged by counsel

acting on behalf of our clients.

We now wish to apply to the Investigation Committee for an oral hearing at which we
will renew our application to it to consider areferral of the issues and/or the
Provisional Ruling itself to the High Court pursuant to Section 25 of the Act. We
suggest that such areferral is warranted because of the fundamental importance of the
issues in question to the entirety of the Investigation Committee’ s proceedings. The
issues in question go to the very heart of the justice or otherwise of the Committee's
procedures. They relate to the most basic aspects of how the Investigation Committee
proposes to conduct its business. They have far-reaching implications for the degree

to which constitutional rights will be protected in the course of the Committee’s
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process. Accordingly it is appropriate that the matters would be submitted for the
consideration of the High Court in order to remove any doubts as to the proper
manner in which the Investigation Committee should proceed in relation to the issues

in question.

Also, we have been made aware that the Investigation Committee takes the view that
its proceedings could take up to ten years, because of the total number of statements
of complaint received by it. It istherefore now clear that the proceedings of the
Investigation Committee have the potential not only to have grave impact on the
reputations of personsinvolved in the process but also that these proceedings will be
extraordinarily lengthy and protracted, even by the standards of other Tribunals of
Inquiry. The proceedings will also therefore be, of necessity, extremely costly. In
those circumstances, we suggest that it is of the utmost importance that there be no
doubt as to the fundamental principles that would govern the entire process, and that
absolute certainty in this respect should be obtained now, before undertaking the

enormously large and complex process that appears to be envisaged.

Should the Investigation Committee fix adate for the oral hearing hereby requested
we hope to be a position to appraise the Committee of the numbers of deceased
respondents who werel members of the First Respondent] and elderly respondents who
are the subject of complaint at each of the ingtitutions in relation to which the[First
Management Respondent] are respondents. It is submitted that thisinformation is
relevant inter alia to the Investigation Committee' s apparent perception that grave

injusticeis or will be an exceptional occurrence in the course of its investigations.
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We are assuming that the Commission will complete delivery of all statements within

areasonable timeframe in advance of such oral hearing.”
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